ROLLED-UP HOLIDAY PAY 

1.
Working Time Directive – 93/104/EC (replaced by 2003/88/EC)

Article 7  - Annual Leave 

1. Member States shall take the measures necessary to ensure that every worker is entitled to paid annual leave of at least four weeks in accordance with the conditions for entitlement to, and granting of, such leave laid down by national legislation and/or practice.

2. The minimum period of paid annual leave may not be replaced by an allowance in lieu, except where the employment relationship is terminated.

2.
Working Time Regulations 1998.

13 (9) leave to which a worker is entitled under this regulation may be taken in instalments but – 

(a) It may only be taken in the leave year in respect of which it is due, and

(b) It may not be replaced by a payment in lieu accept where the worker’s employment is terminated.  

16(1)  - a worker is entitled to be paid in respect of any period of annual leave to which he is entitled under regulation 13, at the rate of a weeks pay in respect of each week of leave.

16(5) any contractual remuneration paid to a worker in respect of a period of leave goes towards discharging any liability of the employers to make payments under this regulation in respect of that period; and, conversely, any payment or remuneration under this regulation in respect of a period goes towards discharging any liability of the employer to pay contractual remuneration in respect of that period.  

3.
Rolled-Up Holiday Pay

Rolled-up holiday occurs where the employer allocates a part of the hourly, daily or weekly rate of remuneration to “holiday pay” and “pays” it to the employee or worker for each hour, day or week worked, with the result that an employee/worker who takes annual leave will not receive any pay when annual leave is actually taken.  

4.
The Cases

(a)
Marshalls Clay
GMB members worked a continental shift system – four days at work and then four days rest.  Holiday pay was incorporated into the hourly rate.  Holidays were taken on days not rostered for work. 

The members were successful at the Manchester Employment Tribunal.  

(b)
Clarke –v- Frank Staddon
UCATT member whose holiday pay was stated to be included in the daily rate but not defined .  He took one months holiday from 23 June to 24 July 2001, unpaid.  In August 2001 the payslips first defined the holiday element in the rolled-up rate.

Unsuccessful at London Employment Tribunal.

(c)
Robinson-Steele –v- R D Retail Services

Temporary worker paid rolled-up holiday pay,

First instance case referred directly to Europe.  

5.
Appellate Proceedings

Unsuccessful at EAT.  Both Unions supported appeals to the Court of Appeal.  

The Court of Appeal was reluctant to rule that rolled-up holiday pay was unlawful but referred the following questions to the European Court of Justice;

1. Does a contractually binding arrangement between an employer and a worker which provides that a specific part of the wages paid to the worker represents that worker’s “holiday pay”, (an arrangement known as rolled-up holiday pay), involve a violation of the worker’s right to be paid for his annual leave under article 7 of the Working Time Directive 93/104/EC? 

2. Would the answer to question 1 be different if the worker was paid the same before and after the binding arrangement in question coming into force so that effect of the arrangement was not to provide for additional pay, but , rather, to attribute part of the wages payable  to the worker to holiday pay?

3. If the answer to question one is yes, is it a violation of the right to paid annual leave under article 7 for credit to be given for that payment so as to set this off against the entitlement afforded under the Directive?

4. In order to comply with the obligation under article 7 of Directive 93/104/EC to ensure that at worker is entitled to paid annual leave of at least four weeks, is it necessary for the payment to be made to the worker in the pay period in which he takes his annual leave, or is it sufficient to comply with article 7 that the payment is made throughout the year in instalments?

6.
The Union’s case at the ECJ.  

The minimum requirements for article 7;

(i)
Entitlement to leave 

i.e. leave of absence.  This implies that leave must be taken on the day the worker would otherwise be working.

(ii)
Leave must be of reasonable duration  because;

(a) The Directive refers to “weeks”.

(b) Consistent with the Health & Safety purpose of the Directive.

(iii)
Article 7 rights are in addition to rights to work breaks, daily rest, week rest etc.

(iv)
Contractual provisions which restrict or discourage the taking of annual leave are ineffective. 

To comply with Article 7, pay for annual leave must be paid in the pay period when the worker would have been paid if he/she had worked as normal on the days when annual leave it taken. If it is not paid in this period it is either a payment in lieu – see article 7.2, or an arrangement which restricts, obstructs or inhibits the taking of paid annual leave and should therefore be prohibited.

7.
The Employers Case

The employers, supported by UK Government, argued that rolled-up holiday pay was lawful because:

(i)
Regulation 16(5) allows for payments of holiday pay to be made at a different time to the period that the holiday is actually taken.

(ii)
Rolled-up holiday pay allows flexibility 

(iii)
Rolled-up holiday pay is business necessity.  Employers are required to carry out complex calculations of leave entitlement.  This could vary for each individual employee or worker.

(iv)
Rolled-up holiday pay complies with the letter of the Working Time Regulations

8.
European Commission


Rolled-up holiday pay is unlawful as it runs contrary to the purpose of the Directive which requires that every employee or worker take at least four weeks paid annual leave for health & safety reasons.

(i)
Rolled-up holiday pay is a disincentive to taking annual leave as it requires employees/workers to take leave on days without pay.

(ii)
Workers who do not take their full holiday entitlement but work instead, receive more money.  This is an incentive to workers not to take their full paid annual leave entitlement.

(iii)
Potential complexities in calculation do not entitle employers to avoid their responsibilities under the Directive.

